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defendant, according as such excess is found in favor of the one
or the other of these parties, if such excess be sufficient to support
a judgment in the court where the cause is tried according to its
established jurisdiction, otherwise the finding of such excess to be
due shall be sufficient prima facie evidence of the fact of.indeb-
tedness for such excess, as upon an award of arbitrators in a suit
in a court having jurisdiction to try and determine the same.
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13. In any suit upon simple contract the defendant may file in
bar, or plead in discount, any claim he may have against the
plaintiff, proved according to law, which may be of equal or
superior nature to the plaintiff’s claim, and judgment shall be
given for the difference found, or other consequence follow
thereon, as in the preceding section is provided.
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14. No party, otherwise entitled to sue and recover in any suit
at law upon or under any promissory note, bill of exchange, bill
of lading, warehouse or storage receipt, or other negotiable instru-
ment, shall be precluded from so recovering by reason of his
inability from any cause to produce such instrument in evidence
at the trial, or surrender the same to the defendant; provided,
always, that the absence of such instrument shall be sufficiently



